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J  U  D  G  M  E  N   T 

 

1.  This Criminal Revision has been preferred u/s 397/399 

Cr.P.C., against the order dated 04/12/2014 passed, by Smt. Audri 

Bhattacharyya, learned Additional Chief Judicial Magistrate, Tezpur, in  CR 

Case No. 190/2014. 

 

IN THE COURT OF SESSIONS JUDGE, SONITPUR AT TEZPUR 
 
 
Criminal Revision Case NO.         

 
:-     

 
5 (S-1) of 2015 
 

Present      : Mridul Kumar Kalita, AJS 
Sessions Judge, Sonitpur 
Tezpur. 

 
Petitioner 

 
: 

 
Sri Prokash Datta, 
S/O Sri Prabir Kumar Datta, 
Resident of Barpokhiajhar, 
Halleswar, Depota, 
PO & PS- Tezpur,  
Dist. Sonitpur (Assam).  
 

  -vs- 
 

Opposite Party 

 :    1. State of Assam represented 
by learned Public Prosecutor. 

2. Mrs Meghana(Andurkar) 
Datta, D/O Dr. Vinayakrao 
Panditrao Andurkar, residing 
at 253/94, Khese Park, 
Lohegaon, Pune-411032, 
Maharastra.  

 
  

Counsel for the Petitioner : Md. S.K. Singh, 
Advocate. 
 

Counsel for Opposite Party : Mr. H.P. Sedai, P.P. & Sri 
P.S.Sethi, Advocate. 
 

Date of hearing  : 03/02/2016 
 

Date of Order : 06/02/2016. 
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2.  The facts relevant for consideration of this Revision Petition, as 

stated by the petitioner in his Revision Petition, are, in brief, as follows:- 

 (a)  that the petitioner had filed a complaint case against the 

accused/Opposite party u/s 403/406/418 of the IPC, stating, inter-alia, that 

complainant is the husband of the Opposite party but on 6th January, 2014, 

the opposite party left her matrimonial home without any information to 

the complainant and went to Pune with their minor child. When the 

complainant and the accused/opposite party leading conjugal life, they had 

opened a Joint Bank Account in HDFC Bank at Bhangagarh Branch, 

Guwahati on 08-11-2006 and two ATM cards were issued to both of them. 

The Opposite Party never used her ATM Card and did not open the 

envelope where the Pin number was provided by the Bank during the 

course of last eight years. But in the month of September, 2014, she made 

a false application to HDFC Bank, Koregaon Park Branch, Punse with 

dishonest motive stating that she had lost her ATM Card and she was 

issued a Debit Card by the Bank based on her application. Thereafter, the 

opposite party taking advantage of the situation withdrew a sum of Rs. 

30,000/- on 04-09-2014 and Rs. 400/- on 09-09-2014.  It is also stated in 

the complain petition that the opposite party/accused misappropriated the 

aforementioned amount as the opposite party had not deposited single 

amount in the said account.        

 (b)  After registration of the said complaint case, the learned Chief 

Judicial Magistrate, Soniptur, Tezpur, was pleased to transfer the said case 

to the Court of Smt. A. Bhattacharyya, learned Additional Chief Judicial 

Magistrate, Sonitpur, Tezpur for trial. 

 (c) Ultimately, after hearing the learned counsel of the 

complainant, dismissed the complain petition filed by the complainant, vide 

order   dated 04-12-2014, in C.R. Case No. 190/2014, by Smt. A. 

Bhattacharyya, learned Addl. Chief Judicial Magistrate, Sonitpur, Tezpur.  

 

This order dated 04-12-2014, is impugned in the instant revision 

petition.         

        

3.    For the sake of convenience, the relevant portion of the impugned 

order is quoted herein below:-  
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“04-12-2014     

……………………………………………………. 

Heard learned counsel for the 

complainant. The complainant had 

submitted bank statements of Joint 

Account No. 026410000041960 and copy 

of Divorce petition, FIR, custody case, 

Domestic Violence Cri MA No. 405031 of 

2014. 

As per the statement of HDFC Bank, 

submitted by the informant for the period 

01-09-2014 to 16-09-2014, it reflects the 

two transaction of Rs. 30,000/- dated 04-

09-2014 and Rs. 400/- dated 09-09-2014. 

But at the same time it is to be taken note 

of that the account from where the said 

transactions took place is a joint account 

in the name of the complainant and the 

opposite party till date, inspite of 

differences in between the husband and 

the wife/opposite party. There is nothing 

on record to show that after differences 

arose in between the two parties, the 

same was intimated to the Bank, praying 

for imposing restriction upon the second 

party regarding withdrawal. What can be 

inferred from the petition of the 

complainant is that the Opposite Party 

had withdrawn the same amount, if any, 

from her own account which stands jointly 

in the name of her husband and herself. 

Hence, no prima-facie materials of 

misappropriation of money found against 

the opposite party to proceed against her.  

 Hence, after considering the 

statement of the complainant on oath and 

on perusal of the materials available on 

record, it is found that there is no ground 

for proceeding in this case against the 

opposite part. 

Hence, the case is dismissed u/s 203 

of Cr.P.C.”    

       

4.  Learned counsel for the complainant/petitioner has 

challenged the impugned order, inter-alia, on the following grounds:- 
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   (a) That the learned court has erred both in fact and law by 

holding that there is no ground for further proceeding with the matter.  

  (b) That the learned trial court has erred in holding that as 

the money was withdrawn from a joint account wherein the accused was 

one of the account holders, there cannot be any case of misappropriation. 

The learned court has failed to appreciate the fact that the money was 

deposited by the complainant alone. The ATM issued in the name of the 

accused does not vest any right upon her to withdraw the amount therein 

and appropriate the same for her own use. The ATM was issued only for 

the convenience to withdraw the money. Such withdrawal also amounted 

to theft. Further any money kept in a joint account cannot be appropriated 

by any one of the account holders alone as the very name itself suggest 

that the amount in a joint account is jointly owned and the same though 

could be withdrawn by any of the owners, but cannot be appropriated 

without the consent of the other.  

  (c) That it has been clearly established that the accused 

had never used the said account while she was in a good relationship with 

the complainant. Even she did not open up the seal of the pin code of her 

ATM, but as soon as her relationship with the complainant deteriorated, 

she applied for another ATM, by making a false statement that she has lost 

her ATM which goes to show her malafide intention.  The accused knowing 

well that the entire deposits in the said account was made by the 

complainant, withdraws the same sitting at Pune without taking the 

consent of the complainant, and in fact did it surreptitiously, and that too 

at a time when their relationship is facing hard time suggest none other 

than an act of criminal misappropriation of the amount or theft of the 

money.  

  (d) That the impugned order is not a speaking order and 

the learned court below did not explain as to how a prima-facie case is not 

made out against the accused person in the light of the statement and 

documents pointing crystal clearly towards the guilt of the accused person 

and in absence of such explanation, the dismissal of the complaint is bad 

in the eye of law. Hence, the same is liable to be set aside, admit the 

petition and call for records of the case and make a further inquiry into the 

matter.  
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5.   I have perused the materials on record and heard learned 

counsel of both sides. 

   

6.    Learned counsel for the petitioner has submitted that in the 

instant case, the learned trial Court has committed error in not examining 

all the witnesses of the complainant before dismissing the complaint 

petition u/s 203 of Cr.P.C. and to support his contention, he has cited a 

ruling of the Gauhati High Court in “Jehirul Islam Choudhury Vs. State 

of Assam” reported in 2009 4 GLT 954, wherein Hon’ble Gauhati High 

Court has observed as follows:  

“If, after considering the statements on oath, if 

any, of the complainant and of the witnesses and 

the result of the inquiry or investigation, if any, 

under Section 202, the Magistrate is of opinion that 

there is no sufficient ground for proceeding, he 

shall, under Section 203, dismiss the complaint and, 

in every such case, he shall briefly record his 

reasons for so doing. On the other hand, if the 

Magistrate forms an opinion that there is sufficient 

ground for proceeding, he shall, according to 

Section 204, issue process for attendance of the 

accused. 

6. Thus, the scheme of the Code is that a Magistrate 

must examine the complainant, on oath, and, if 

need be, complainant's witnesses, if any, present 

and, then, if required, the Magistrate may hold an 

inquiry or direct an investigation and, depending 

upon the result of the inquiry or investigates, as the 

case may be, either, as indicated above, dismiss the 

complaint or issue process against the person(s), 

who may appear to have committed the offence(s). 

7. In the case at hand, what is important to note is 

that the complainant had given names of five 

witnesses. Had the learned Magistrate decided to 

issue process, examination of all the witnesses was 

not necessary. Though the Code does not make 

examination of all the persons, whom the 

complainant may have named as witnesses, 

necessary, it would be wholly unjust and highly 

improper to dismiss a complaint without examining 

all the witnesses of the complainant, for, the 
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Magistrate cannot claim, before all such witnesses 

are examined, that examination of further 

witnesses would not disclose any relevant material. 

Such an approach would amount to pre-

determining the result of the inquiry without 

completing the inquiry as envisaged under Section 

202”. 

 

Though Hon’ble Gauhati High Court has observed that it would be 

improper to dismiss the complaint petition without examining all the 

witnesses of the complainant, however, it would not be out of context to 

refer to a Judgment of Hon’ble Supreme Court of India in Shivjee Singh 

Vs. Nagendra Tiwari and Ors reported in 2010 7 SCC 578 wherein 

Hon’ble Supreme Court of India has observed as follows:-  

 

“Thus I have no doubt that the proviso 

incorporated in Sub-section (2) of Section 202 of the Code 

is not merely to confer a discretion on the Magistrate, but 

a compelling duty on him to perform in such cases. I wish 

to add that the Magistrate in such a situation is not obliged 

to examine witnesses who could not be produced by the 

complainant when asked to produce such witnesses. Of 

course if the complainant requires the help of the court to 

summon such witnesses it is open to the Magistrate to 

issue such summons, for, there is nothing in the Code 

which prevents the Magistrate from issuing such summons 

to the witnesses. 

16. As a sequel to the above discussions, we hold that 

examination of all the witnesses cited in the complaint or 

whose names are disclosed by the complainant in 

furtherance of the direction given by the Magistrate in 

terms of proviso to Section 202(2) is not a condition 

precedent for taking cognizance and issue of process 

against the persons named as accused in the complaint 

and the High Court committed serious error in directing 

the Chief Judicial Magistrate to conduct further inquiry and 

pass fresh order in the light of proviso to Section 202(2).” 

 Thus, it appears that though Section 202 of Cr.P.C confers a duty 

on the Magistrate to examine the witnesses who are produced by the  
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complainant, however, if such witnesses are not produced and Magistrate 

proceeds with the case either to dismiss the case u/s 203 of Cr.P.C. or to 

issue summons u/s 204 of Cr.P.C., no illegality or impropriety is 

committed. He is not bound to examine those witnesses who are not 

produced by the complainant.  

         

7. On perusal of the case record of CR Case No. 190/2014, it appears 

that on 22-10-2014 the complainant was examined u/s 200 of Cr.P.C. and 

the case was fixed on 05-11-2014 for further enquiry. It also appears that 

on that day, the complainant did not pray for issuance of summons to any 

other witnesses. It also appears that on the next day, i.e. on 05-11-2014, 

the Ld. Counsel for the complainant submitted before the Court that no 

witnesses are present, hence statement of the witnesses will not be 

adduced at this stage. Therefore, the case was fixed on 18-11-2014 for 

necessary order and later on, the case was again fixed for necessary order 

on 04-12-2014. On 04-12-2014 the impugned order was passed. It 

appears that in the complaint petition, the complainant has named only 

himself as witness No.1 and as Witness No.2 the officials of HDFC Bank are 

shown without specifically naming any such witnesses. It also appears that 

the complainant did not pray for issuance of summons to other witnesses 

and the Magistrate also did not issue the summons on her own, perhaps, 

because of the fact that the names or designation of other witnesses were 

not mentioned in the complaint petition. Under such circumstances, non 

examination of further witnesses by learned Magistrate does not appears 

to be an irregularity or illegality. The object of examining the complainant 

and the witnesses is to ascertain the truth or falsehood of the facts stated 

in the complaint petition and in the instant case though no one from the 

HDFC Bank was examined during enquiry, however, all the documents of 

the Bank, which the complainant intended to rely upon, were annexed with 

the complaint petition itself and therefore, learned Magistrate has the 

benefit of considering those documents also apart from the testimony of 

the complainant recorded u/s 200 Cr.P.C.   
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 Further, the learned Magistrate has also mentioned the reasons, in 

the impugned order, for dismissing the complaint petition and the main 

reasons being that the Joint Account No. 026410000041960 was jointly 

held by the complainant and the accused who are otherwise husband and 

wife in relationship. Though there appears to be a spate of litigation 

between them including a divorce case, however, their status as husband 

and wife still subsists. Further, on perusal of the statement of account of 

the said Joint Account from 01-09-2014 to 16-09-2014, submitted along 

with the complaint petition, it appears that the amounts were deposited in 

the said account from various sources. Court can take certainly take 

judicial notice of the fact that the joint account has to be operated as per 

the rules & regulations of the bank in which the joint account is held. It 

can be either operative individually or jointly or by survivor, however, it is 

for the account holders to give specific instruction to the Bank if they do 

not want to block any of the account holders. However, prima-facie there 

appears to be no offence if one withdraws money from his own account be 

it an individual account or joint account. Because, when the complainant 

keeps money in joint account he do so with the knowledge that there is 

another account holder o who is entitled to withdraw the money from that 

account as per the rules of the bank. It is not a case where the accused 

played fraud with the bank and withdraw the amount from the joint 

account concealing her identity or doing some kind of fraud, she withdraw 

the amount from the joint account belonging to her as per rules and 

regulations of the Bank. Though the learned counsel for the revision 

petitioner has cited the Illustrations (a) and (b) provided u/s 403 of IPC as 

well as Illustrations (i), (j)  and (l) to Section 378 of IPC, however, in the 

considered opinion of this court, those illustrations are not applicable to a 

case where the person withdraws the money from his own account.   

 

8.  Therefore, in view of what has been stated above, solely for the 

reasons of non-examination of all the witnesses, the impugned order, the 

considered opinion of this Court, cannot be interfered with, and this 

Criminal Revision petition is dismissed on contest.    
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9. Send back the case record of CR Case No. 190/2014 along with a 

copy of this order to the Court of learned Additional Chief Judicial 

Magistrate,  Sonitpur, Tezpur.   

 

10.     This Criminal Revision petition is accordingly disposed of on 

contest.  

 

Given under my hand and seal of this court on this day, the 6th day 

of February, 2016. 

 

 

 

 

               (M.K. Kalita) 
             Sessions Judge, 
            Sonitpur, Tezpur.
  

Dictated and corrected by me. 
 
 
 
 
 
 
  (M.K. Kalita) 
 Sessions Judge, 
Sonitpur, Tezpur. 
 
 
 
 
Transcribed and typed by me. 
 
 
 
(R. Hazarika), Steno.    


